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The Equal Time and Fairness Doctrines:
Outdated or Crucial to American
Politics in the 1980s
By HowARD DowNs*
KAREN KARPEN**

In a move characterized by Federal Communications Commission Chairman Mark S. Fowler as "a blow in the cause of
freedom",' the Federal Communications Commission voted
four to two in September of 1981 to urge congressional repeal of
the equal time and fairness laws.2 Hearings on the recommendation will take place in the spring of 1982. This article will
briefly discuss and compare the two doctrines, then evaluate
the current arguments favoring their repeal in light of the probable impact of the media on the political process in the 1980's.

I
The Equal Time Doctrine
The Equal Time Doctrine requires that a broadcaster afford
"equal opportunities" to all legally qualified candidates for

public office who request such an opportunity after an oppos•

Professor of Law, Hastings College of the Law.

Member, Second Year Class.
1. FCC Press Release, Report No. 5068, "FCC Sets Forth Proposals For Amending
Communications Act," Statement of Mark S. Fowler, September 17, 1981. [hereinafter
cited as FCC Press Release].
2. FTC [sic] Wants 'Fairness'RuleEnded, S.F. Chronicle, Sept. 18, 1981, at 1, col.
5.
The Commission voted to recommend repealing Section 315 of the Communications
Act of 1934 [the Act] in its entirety, as well as the candidate access provisions of Section 312(a) (7). FCC Press Release, supra note 1, FCC Legislative Proposals, at 30.
The Commission also recommended repealing the fairness doctrine by amending
Section 326 of the Act to read as follows:
Nothing in this Act shall be understood or construed to give the Commission
any power of censorship over the content of communications, and no regulation or condition, including any obligation to afford opportunity for the discussion of conflicting views on any issue, shall be promulgated or fixed by the
Commission which shall interfere with the right of free speech or of free press.
Id. at 33.
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ing candidate has used the broadcaster's facilities. 3 Such sales
of time must be made at non-discriminatory rates, and immediately before elections the sales must be at the broadcaster's
"lowest unit charge ... for the same class and amount of time
for the same period".4 At any other time, the candidate will be
charged at the same rate as a comparable user of the station.5
The equal time doctrine was originally designed to ensure pluralism in the democratic process by reducing undue control by
a limited segment of society over political process and public
opinion.6 Herbert Hoover, at the Third Annual Radio Conference in 1924, stated:
The greatest advance in radio since our last conference is the
complete demonstration of the feasibility of interconnection.... It would be unfortunate, indeed, if such an important
function as the distribution of information should ever fall into
the hands of the Government. It would be still more unfortunate if its control should come under the arbitrary power of
any person or group of persons. It is
inconceivable that such a
7
situation could be allowed to exist.

Concern about the potential control of politics and opinion
through a nationwide interconnected broadcasting system was
strongly voiced in the congressional debates which led to the
Radio Act of 1927.8 Congressman Johnson of Texas stated:
There is no agency so fraught with possibilities for service of
good or evil to the American people as the radio ....
The
power of the press will not be comparable to that of broadcasting stations when the industry is fully developed.... [I]t will
only be a few years before these broadcasting stations, if operated by chain stations, will simultaneously ... bring messages
to the fireside of nearly every home in America. They can mold
and crystallize sentiment as no agency in the past has been
able to do. If the strong arm of the law does not prevent monopoly ownership and make discrimination by such stations illegal, American thought and American politics will be largely
3. Communications Act of 1934, Title II, § 315, 48 Stat. 1088 (codified at 47 U.S.C.
§ 315 (1976)).
4. 47 U.S.C. § 315(b)(1) (1976). For a further discussion of "lowest unit charge",
see 34 F.C.C.2d 510, 23 RAD. REG. 2d (P&F) 1901 (1972).
5. 47 U.S.C. § 315(b) (2) (1976).
6. Barrow, The Equal Opportunitiesand FairnessDoctrinesin Broadcasting: Pillars in the Forum of Democracy, 37 U. Cin. L. Ruv. 447, 449 (1968).
7. Cited in Second Interim Report by the Office of Network Study, FCC Docket
No. 12782 p. 114 (1965) (emphasis omitted).
8. 44 Stat. 1165 (1927) (codified at 47 U.S.C. § 86). See generally Davis, The Radio
Act of 1927, 13 VA. L. RE:v. 611 (1927).

No. 1]

EQUAL TIME AND FAIRNESS DOCTRINES

at the mercy of those who operate these stations. 9
The Radio Act when adopted in 1927 included Section 18,
which provided for the equal time doctrine as follows:
If any licensee shall permit any person who is a legally qualified candidate for any public office to use a broadcasting station, he shall afford equal opportunities to all other such
candidates for that office in the use of such broadcasting station, and the licensing authority shall make rules and regulations to carry this provision into effect. 10
This section was reenacted without change as section 315 of
the Communications Act of 1934.11 In 1952, section 315 was
amended to prohibit broadcasters from charging political candidates higher rates for use of broadcast facilities than the
rates charged for non-political uses.12 The only other significant amendment of section 315 occurred in 1959 and resulted
from congressional reaction to the Columbia Broadcasting System, Incorporated (Lar Daly)13 case. Lar Daly, the American
First candidate for nomination for Mayor of Chicago (who
often campaigned in an Uncle Sam suit), requested equal time
when a major political opponent was included in a newscast,
but the broadcaster denied the request. The Federal Communications Commission held that Daly was entitled to equal
time. Film clips showing candidates filing their petitions with
the city clerk as candidates for the Democratic and Republic
mayoral nominations, and interviews with candidates, were
deemed to constitute a "use" of station facilities, thus triggering equal time obligations to candidate Daly.'4 In addition, the
Commission held that film clips showing the incumbent mayor,
a candidate for renomination, greeting the President of Argentina at the airport, and making an appeal for the March of
Dimes, constituted such a "use."'" Congressional hearings
promptly ensued, 16 and section 315 was amended to exempt
from the equal opportunities requirement any appearance by a
political candidate in a bona fide newscast, news interview,
9.
10.
11.
12.
13.
(1959).
14.

67 CONG. REC. 5558 (1926).
Radio Act of 1927, ch. 169, § 18, 44 Stat. 1170.
Ch. 652, 48 Stat. 1088.
Communications Act of 1934, ch. 879, § 315, 66 Stat. 717.
In re CBS, Inc., 18 RAD. REG. (P&F) 238, reconsiderationdenied, 26 F.C.C. 715
Id.

15. Id.
16. Hearings Before the Subcomm. on Communications of the Senate Comm. on
Interstate and Foreign Commerce, 86th Cong., 1st Sess. (1959).
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17
news documentary, or on-the-spot news event.

II
The Fairness Doctrine
The fairness doctrine is intended to insure a balanced dialogue on vital public issues by requiring that television and radio licensees provide a reasonable opportunity to present
opposing viewpoints on controversial public issues.18 This doctrine, which was first promulgated by the Federal Communications Commission, was summarized by the Commission in the
Mayflower Broadcasting Corporation decision 9 as follows:
17. Section 315, as so amended, is as follows:
(a) If any licensee shall permit any person who is a legally qualified candidate for any public office to use a broadcasting station, he shall afford equal
opportunities to all other such candidates for that office in the use of such
broadcasting station: Provided, That such licensee shall have no power of censorship over the material broadcast under the provisions of this section. No
obligation is imposed under this subsection upon any licensee to allow the use
of its station by any such candidate. Appearance by a legally qualified candidate on any (1) bona fide newscast, (2) bona fide news interview, (3) bona
fide news documentary (if the appearance of the candidate is incidental to the
presentation of the subject or subjects covered by the news documentary), or
(4) on-the-spot coverage of bona fide news events (including but not limited
to political conventions and activities incidental thereto), shall not be deemed
to be use of a broadcasting station within the meaning of this subsection.
Nothing in the foregoing sentence shall be construed as relieving broadcasters, in connection with the presentation of newscasts, news interviews, news
documentaries, and on-the-spot coverage of news events, from the obligation
imposed upon them under this chapter to operate in the public interest and to
afford reasonable opportunity for the discussion of conflicting views on issues
of public importance.
(b) The charges made for the use of any broadcasting station by any person
who is a legally qualified candidate for any public office in connection with his
campaign for nomination for election, or election to such office shall not exceed-(1) during the forty-five days preceding the date of a primary or primary runoff election and during the sixty days preceding the date of a general
or special election in which such person is a candidate, the lowest unit charge
of the station for the same class and amount of time for the same period; and
(2) at any other time, the charges made for comparable use of such station by
other users thereof.
(c) For purposes of this section-(1) the term "broadcasting station" includes a community antenna television system; and (2) the terms "licensee"
and "station licensee" when used with respect to a community antenna television system mean the operator of such system.
(d) The Commission shall prescribe appropriate rules and regulations to
carry out the provisions of this section.
18. See Red Lion Broadcasting Co. v. F.C.C., 395 U.S. 367 (1969).
19. In re Mayflower Broadcasting Corp., 8 F.C.C. 333 (1941). In the Mayflower case,
a comparative hearing proceeding among competing applicants for the same channel,
it was alleged that one applicant presented only one side of some public issues and
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Under the American system of broadcasting it is clear that responsibility for the conduct of a broadcast station must rest initially with the broadcaster. It is equally clear that with the
limitations in frequencies inherent in the nature of radio, the
public interest can never be served by a dedication of any
broadcast facility to the support of his own partisan ends. Radio can serve as an instrument of democracy only when devoted to the communication of information and the exchange
of ideas fairly and objectively presented ... Freedom of
speech on the radio must be broad enough to provide full and
equal opportunity for the presentation to the public of all sides
of public issues. Indeed as one licensed to operate in a public
domain the licensee has assumed the obligation of presenting
public questions, fairly, objectively and
all sides of important
20
without bias.
The Supreme Court lent its imprimatur to the administrative
rulings of the FCC in this area in Red Lion BroadcastingCo. v.
FCC,2 1 noting that "It] hirty years of consistent administrative
construction left undisturbed by Congress until 1959, when
that construction was expressly accepted, reinforce the natural
conclusion that the public interest language of the [Communications] Act [of 1934] authorized the Commission to require
licensees to use their stations for discussion of public issues,
and that the FCC is free to implement this requirement by reasonable rules and regulations."2 2
The issue of the fairness doctrine was raised in a petition to
deny renewal of a radio license because the station did not permit opponents of intoxicating liquor to make presentations, although the station carried advertising for liquor.2 3 In 1967, the
Commission applied the fairness doctrine to cigarette advertising by ruling that a station must grant reasonable time to an
appropriate spokesman to oppose smoking as injurious to
health. 24 Individuals or groups personally attacked in a discussion of controversial issues must also be afforded a reasonable
broadcast editorials urging the election of various candidates for political office. The
Commission required that broadcasters presenting controversial issues include contrasting viewpoints and stated that licensees cannot be advocates.
20. Id. at 339-40 (1941).
21. Supra note 18.
22. Id. at 382.
23. Sam Morris, 11 F.C.C. 197, 198-99 (1946).
24. WCBS-TV, 9 F.C.C.2d 921 (1967).
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opportunity to respond.2 5 Under this doctrine, candidates who
have been the subject of an adverse editorial by a station or
whose political opposition has been endorsed by a station must
receive a reasonable opportunity to respond. Evolving from
the fairness doctrine and the equal time law, the FCC political
party doctrine requires that if one of the major political parties
is either given or sold broadcast time to discuss candidate or
elections issues, the other major party must also be given or
allowed to purchase time.2" In 1970, the FCC ordered free television time to respond to President Nixon's presidential appearance centering on the Vietnam war.2 7 President Nixon
had addressed the nation in five televised speeches over a period of seven months concerning his Indochina policies.2 8 All
the major networks carried the speeches during prime time.
Various complainants contended that the networks had violated the fairness doctrine by failing to present any programs
in conflict with the President's views2 9 and by refusing to sell
time to fourteen Senators who opposed the President's views.3 0
The Commission determined that the fairness doctrine was applicable,3 1 but left it up to the networks to decide who would be
25. 32 Fed. Reg. 10,303, 32 Fed. Reg. 11,531, 33 Fed. Reg. 5,362 (1967). See also Red
Lion, supra note 18, at 373-74.
26. Republican National Committee, 25 F.C.C.2d 739 (1970). See also MiNow, MARTIN & MITCHELL, PRESIDENTIAL TELEVISION at 82 (1973).

27. Committee for the Fair Broadcasting of Controversial Issues, 25 F.C.C.2d 283,
19 RAD. REG. 2d (P&F) 1103 (1970), reconsiderationdenied sub nom. Republician Nat'l
Comm., 25 F.C.C.2d 739, 20 RAD. REG. 2d (P&F) 305 (1970), appeals docketed sub nom.
Columbia Broadcasting System v. FCC & Democratic Nat'l Comm. v. FCC, Nos. 24,655 &
24,659 (D.C. Cir., Sept. 25, 1970 & Sept. 28, 1970).
28. See 25 F.C.C.2d at 284 n.3 (1970) for the content of the speeches.
29. Committee for the FairBroadcasting of ControversialIssues, supra note 27.
The Commission had grouped several complaints together "because, to a significant
extent, they all involve [d] a common problem-the discharge by broadcast licensees
of their responsibilities under the fairness doctrine in dealing with the Indochina war
issue." Id. at 291. Included were the complaints of the Committee for the Fair Broadcasting of Controversial Issues against Columbia Broadcasting System, Inc. (WCBSTV) and Broadcast-Plaza, Inc. (WTIC-TV); Fourteen United States Senators against
National Broadcasting Company, Inc., Columbia Broadcasting Systems, Inc., and
American Broadcasting Company, Inc.; Business Executives Move for Vietnam Peace
against National Broadcasting Company, Inc., Columbia Broadcasting Systems, Inc.,
and American Broadcasting Company, Inc., and Stations KNXT, KABC-TV, and
KNBC; the petition of the Republican National Committee for relief against Columbia
Broadcasting Systems, Inc.; and the complaint of Eleven United States Senators
against National Broadcasting Company, Inc.
30. Id. at 285-86.
31. Id. at 294.
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an appropriate spokesman.3 2 More recently, the FCC has applied the doctrine only to appearances of supporters of candi33
dates, not to appearances of the candidates themselves.
Thus, when a president running for re-election appears on television, the political party doctrine will not trigger response
time if the appearance is exempt from the equal time doctrine
(e.g., part of a bona fide newscast).

III
Comparison of the Equal Time and Fairness
Doctrines
The equal time doctrine applies only to individuals who are
35
legally qualified candidates, 3 4 not to issues or institutions.
Only a candidate can exercise the right to equal time, not his
supporters or his party.3 6 On the other hand, a broadcast licensee has an affirmative duty under the fairness doctrine to encourage and implement the broadcast of all sides of an issue. 7
32. Id.
33. Republican National Committee, 25 RAD. REG. 2d (P&F) 582 (1972).
34. A legally qualified candidate for public office is any person who has publicly
announced his or her intention to run for nomination or office, and is qualified under
the applicable local, state or federal law to hold the office for which he or she is a
candidate. A person seeking election to any public office including that of President or
Vice President of the United States, or nomination for any public office except that of
President or Vice President, by means of a primary, general or special election, is considered a legally qualified candidate if, in addition to meeting the criteria set forth
above, that person has qualified for a place on the ballot or has publicly committed
himself or herself to seeking election by the write-in method, 47 C.F.R. § 73.1940 (1978).
A person seeking nomination to any public office except that of President or Vice President of the United States by means of a convention, caucus or similar procedure, must
also make a substantial showing that he or she is a bona fide candidate. No person will
be considered a legally qualified candidate prior to 90 days before the beginning of
such convention, caucus or similar procedure. 47 C.F.R. § 73.1940(a) (3) (1978). A person seeking nomination for the office of President or Vice President is considered a
legally qualified candidate only in those states or territories in which, in addition to
meeting the other requirements, he or she has qualified for the primary or Presidential
preference ballot in that state, or he or she has made a substantial showing of bona fide
candidacy for such nomination of that state. A person who has met the above requirements in at least ten states is considered a legally qualified candidate for nomination
of all states. 47 C.F.R. § 73.1940(a)(4) (1978).
35. PRESIDENTIAL TELEVISION, supra note 26, at 76.
36. Greater New York Broadcasting Corp., 40 F.C.C. 235 (1946). "[Tjhe right to
equal opportunity in the use of broadcast facilities runs in favor of a legally qualified
candidate representing a party, not in favor of that party itself." National Laugh Party,
40 F.C.C. 289, 289 (1957).
37. Columbia Broadcasting System, Inc. v. Democratic Nat'l Committee, 412 U.S.
94, 111 (1973).
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The equal time doctrine requires that equal time be given,
while the fairness doctrine requires only that a reasonable opportunity for discussion of opposing views be given. Moreover,
if a candidate paid for broadcast time, the equal time doctrine
permits the licensee to demand the same financial terms of the
opposing candidate.38 Under the fairness doctrine, a licensee
must provide reasonable free time to opponents on public issues, even if the issue is raised originally by paid commercials. 9 The equal time doctrine is more certain and precise in
its application. The candidate must be given comparable time
periods, facilities, services and charges. 4° The fairness doctrine merely requires the licensee to act reasonably and in
good faith; there is even discretion granted in the choice of opposition spokesmen.4
38. 47 U.S.C. § 315(b)(2) (1972).
39. The licensee is free to seek a sponsor. See Culman Broadcasting Co., 25 RAD.
REG. (P&F) 895 (1963).
40. See Paulsen v. F.C.C., 491 F.2d 887, 889 (1974).
41. Public notice of July 1, 1964, 29 Fed. Reg. 10,415-16.
While Section 315 thus embodies both the 'equal opportunities' requirement
and the fairness doctrine, they apply to different situations and in different
ways. The 'equal opportunities' requirement relates solely to use of broadcast
facilities by candidates for public office. With certain exceptions involving
specified news-type programs, the law provides that if a licensee permits a
person who is a legally qualified candidate for public office to use a broadcast
station, he shall afford equal opportunities to all other such candidates for that
office in the use of the station. The Commission's Public Notice on Use of
Broadcast Facilities by Candidates for Public Office, 27 Fed. Reg. 10063 (October 12, 1962), should be consulted with respect to 'equal opportunities' questions involving political candidates.
The fairness doctrine deals with the broader question of affording reasonable opportunity for the presentation of contrasting viewpoints on controversial issues of public importance. Generally speaking, it does not apply with
the precision of the 'equal opportunities' requirement. Rather, the licensee, in
applying the fairness doctrine, is called upon to make reasonable judgments in
good faith on the facts of each situation--as to whether a controversial issue of
importance is involved, as to what viewpoints have been or should be
presented, as to the format and spokesmen to present the viewpoints, and all
other facets of such programming.
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IV
The Arguments for Repeal of the Equal
Opportunities and Fairness Doctrines
A.

Are the Doctrines Necessary to Prevent Undue Concentration of
Power?

As noted above, the primary purpose of the doctrines of fairness and equal opportunity is to prevent undue concentration
of power over the political process. The primary argument for
repeal is that, under current conditions, there is no such danger of centralized power and therefore that pluralism is assured. More specifically, various persons urging repeal assert
that these doctrines were founded on the scarcity of the broadcast stations and that the increase in UHF, VHF and cable television services assures that the public will receive a broad and
fair dissemination of information.' This argument ignores the
current realities of television broadcasting and its influence on
politics, and the substantial potential danger to our political
processes if these doctrines are repealed,' as shown by recent
studies.
In recent years, the number of television stations has increased substantially. According to the FCC there were 1,021
television stations on the air" as of January 1, 1981.11 Over 50%
of the TV households in the country can now receive signals
from 9 or more stations and 8% can tune to 15 or more."
These increases are due in part to the expansion of cable
television, bringing multiple channel service to many house42. FCC Press Release, Report No. 5068, supra note 1, Statement of Chairman
Mark S.Fowler, at 7.
43. Andrew J. Schwartzman, Executive Director of the Media Access Project, commented, "Mr. Fowler is talking about the future, not the present, when he depicts a
nirvana of unlimited stations and cable channels feeding into every home." Toward
Easing BroadcastRules, N.Y. Times, Sept. 20, 1981, at EY 20, col. 2.
Commissioner Joseph R. Fogarty, who voted against the Commission's proposal,
commented that "[s] carcity, particularly in television facilities and service, is still very
much with us for the immediate future, and therefore it is in my judgment premature
to dispense with the fairness doctrine which assures at least a rough balance between
the broadcaster's prerogatives and discretion and the public's right to be informed."
FCC Press Release, supra note 1, Statement of Commissioner Joseph R. Fogarty, Federal Communications Commission on FCC Legislative Proposals, 97th Cong., 1st Sess.
at 4.
44. Of the 1021 stations, 753 were commercial and 268 were public. Nielson Television Index Sample, NIELSEN REPORT ON TELEVISION, at 2 (1981).

45. Id.
46. Id.
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holds. There are 4,400 operating cable systems in the U.S. serving some 10,400 communities." Another 2,000 franchises are
approved but not built.' The operating cable systems in 1981
reach about 17.2 million subscribers and perhaps over 48 million people 4 9 -over 27% of the nation's TV households.5 0 Over
33% of all cable systems have ties with other broadcast interests: almost 18% with program producers and approximately
13% with newspapers. 51 Many systems have multiple crossownership ties.2
Moreover, there has been a substantial increase in television
viewing in American society. On January 1, 1981, 98% of all
U.S. homes were TV-equipped, 3 50% with more than one set.'
The average American household watched over 49 hours of
television per week in the fall of 1980, according to A.C. Nielsen
statistics.5 5 The latest study by the Roper Organization (commissioned by the Television Information Office) shows that
67% of the U.S. public turns to TV as the source of most of its
news and 47% ranks it as the most believable news source. 6
The evidence is equally clear, however, that the three major
networks have substantial dominance in television viewing
notwithstanding the increased number of stations.5 7 In February 1981, of the households without cable, 86% watched network affiliate stations and only 14% watched other on-air
stations (independents, public and subscription TV) during
prime time. 8
During this same period, of the homes with pay cable service, 65% watched network affiliate stations. Approximately
47. A Short Course in Cable, BROADCASTING CABLE YEARBOOK, at G-3 (1981).
48. Id.
49. Id.
50. NIELSEN NEWSCAST, Nov. 3, 1981, at 8.
51. "A Short Course in Cable",supra note 47, at G-3.
52. Id.
53. BROADCASTING CABLE YEARBOOK at D-112 (1981).

54. A Short Course in Broadcasting, BROADCASTING CABLE YEARBOOK at A-2
(1981).
55. NIELSEN REPORT ON TELEVISION, supra note 44, at 7.
56. A Short Course in Broadcasting,supra note 54, at A-2.
57. The three major networks, NBC, CBS, and ABC, each own five television stations in the largest markets in the country. The networks produce radio and television
programming, which they supply to their affiliate stations. Most commercial stations
are affiliated with a network and rely on that network for the bulk of their programming. GRABER, MASS MEDIA AND AMERICAN PoLrrIcs, at 35-36 (1981).
58. Nielsen Television Index Estimates, NIELSEN REPORT ON TELEVISION, at 12
(1981).
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16% watched pay cable, 3% watched cable-originated programming and 16% watched other on-air stations.5 9 Note also that
in the areas of news and public event programming, cable stations in general did not compete with network TV and thus
network dominance is even more extreme in these areas which
most arguably affect the political process. The power of the
networks is further enhanced by their ability to have instant,
simultaneous access to an immense audience while enjoying
high credibility.6 0
Of course, such network dominance is of significance only if
TV does substantially affect political processes. The following
conclusions are based on studies of the last twenty years
which indicate the impact and increase in the power of TV networks in American political processes.
1. The Increased "Volatility" of American Voters
The term volatility is used to describe the increasing instability of the electorate, including a tendency toward unpredictability and rapid changes in sentiment. Voter independence,
split-ticket voting, declining political trust, and the declining
strength of major political parties are clearly evidenced by the
61
studies.
Studies of U.S. media suggest that television causes such
volatility, although there are also studies to the contrary.6 2 In
the 1940's, when social scientists first investigated the impact
of media communication on elections, party allegiance was the
most important determinant of voting followed in order of importance by group allegiance, assessment of candidate's personality and consideration of issues. 63 In the 1970's and 1980's,
studies reveal, this order has been reversed. The candidate as
personality has become the prime consideration followed by issues and party and group membership." In the milieu of voter
volatility, the potential of television to influence voting is obviously greater.65
59. Id.
60. SALDICH, ELECTRONIC DEMOCRACY, at 25, 67 (1979).

61. Bybee, McLeod, Luetscher & Garramone, Mass Communication and Voter Volatility, 45 PuBLc OPINION QUARTERLY, at 70-71 (1981).
62. Id. at 72.
63. MASS MEDIA AND AMERICAN PoLITrcs, supra note 54, at 157.
64. Id. at 157-158. See generally DEVRIES & TARRANCE, THE TICKET SPLrrrER (1972).
65. COMSTOCK, CHAFFEE, KATZMAN, McCoMBs, & ROBERTS, TELEVISION AND HuMAN

BEHAVIOR, at 349 (1978).
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Television as the Preferredand Most Frequent Source of
PoliticalInformation

About 70% of American adults make regular use of television
for information on campaigns, candidates and issues. 6 6 It is the
most frequent source of information for people with low levels
of education, females, nonwhites and farm and blue collar
workers. 7 Large numbers of peripherally involved citizensincluding the majority of the poor-rely heavily on television
as a source of information.6 8 A thorough study by Patterson
and McClure of 2,000 voters during the 1972 presidential campaign, and every newscast and commercial therein, revealed
that voters with the least knowledge about the campaign were
most influenced by TV. 9
Moreover, the political world as conveyed by the mass media
is a second-hand reality-rearranged, edited and shaped by
those who report and produce the newscasts. Even the camera
as "witness" rearranges reality.70 A comparison by sociologists
Lang and Lang in 1968 of television and eyewitness coverage of
MacArthur Day 7 in Chicago is a classic study of how the media influences what is received. MacArthur Day was a celebration honoring the homecoming of General Douglas MacArthur
in 1951, after his dismissal by President Truman. Television
coverage of the event lasted three hours-television viewers
were able to see the general for over forty minutes during the
parade down State Street.72 Viewers on television perceived
the event as a mass celebration and welcome.7 3 Observers on
the scene, who at best caught a mere glimpse of MacArthur,
perceived a quiet, well-ordered crowd and more curiosity than
welcome.74 One observer commented that "they ought to have
a band to liven things up a little. 7 5 By building up to the
parade with documentary footage,7 6 by describing the air as
66.
67.
68.
69.

Id. at 333.
Id. at 334.
Id. at 345.

PATWERSON AND MCCLURE, THE UNSEEING EYE, at 130 (1976).
70. TELEVISION AND HUMAN BEHAVIOR, supra note 65, at 329.

71. For a thorough description, see LANG & LANG, PoLrrcs AND TELEVISION, Chapter 2 (1968).
72. Id. at 53.
73. Id. at 59.
74. Id. at 43, 53.
75. PoLrrics AND TELEVISION, supra note 71, at 47.
76. Id. at 54.
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"electric"7 7 and showing brief shots of the waiting crowd, 78 and
by focusing on closeups of the general during the parade as the
announcer shouted out, "Look at that chin! Look at those
eyes! ' 79 the television stations were able to deliver to their
viewers a dramatic and exciting experience, while many of the
viewers on the scene experienced disappointment. 0 Television
does not just convey reality; its technological character causes
it to select and structure events, to choose foreground, background, and commentary based on television personnel's judgment of importance.
3.

The Similarity of Network News Coverage

Although studies of network news coverage have been somewhat limited and sporadic, 81 evidence tends to show that the
three networks cover the same stories 82 and cover them in a
similar manner.8" One researcher remarked that "network
news coverage about politics was amazingly similar in profile."8 4 Of course the networks do compete with each other for
audience, and there is enough diversity for viewers to prefer
one network to another.8" The findings also generally confirm
that there is presently a lack of evidence of systematic partisan
bias.8 6 However, the similarity in selection of issues and manner of coverage that does exist indicates the potential for
abuse, particularly as against minority or less popular opinions
and candidates.
4. The CandidateAs Personality-The Slighting of Issues
on Television
Television affects the type of candidate likely to be politically
successful. The new candidate coming directly into the home
via television must appear impressive and perform well. Media experts such as Gerald Rafshoon, Tony Schwartz, and
Charles Guggenheim, are hired to develop television perform77.
78.
79.
80.
81.
82.
83.
84.
85.

Id. at 57.
Id. at 53.
Id. at 59.
Id at 52.
TELEVISION AND HUmAN BEHAVIOR, supra note 65, at 63.
Id. at 60.
Id. at 59.
Id.
Id. at 62.

86. Id. at 63.
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ance skills and an acceptable image.17 Commentators have expressed doubts as to whether Franklin Roosevelt in a
wheelchair, or Harry Truman with his "Give 'em Hell" style, or
Abraham Lincoln with his rugged appearance, would have
been successful in the television age. 8
Studies of media coverage make clear that the media focus
on the personal qualifications of the candidates, less on the issues. Evaluation of trustworthiness, strength of character and
compassion are paramount whereas the professional capacity
to perform the duties of the office and the issues receive substantially less coverage.8 9 'The usual one- or two-minute tele90
vision story gives little opportunity for in-depth portrayals."
Reducing information to the minimum and covering what is
left as a theatrical event contributes to the stereotypic image of
candidates.9 ' One study concluded that nine times the attention is given to campaign activity (e.g., rallies, motorcades,
and four times as
polls, strategies) compared to qualifications,
92
issues.
on
stands
much as to candidates'
This media focus means that political, social and economic
issues are slighted unless they can be made visually dramatic
and exciting. Problems lacking novelty or which are too complex, such as poverty, the plight of the elderly, or even economic issues like inflation and taxes are somewhat limited in
television coverage.93
Television in contrast to newspaper publishing emphasizes
disagreement and conflict; the ignoring of substantive news
content and the focus on impressions and images leaves television-dependent viewers with a fragmented and incomplete
view of political reality. 4
5.

CampaigningFor Media Coverage

So crucial are the media to a candidate that campaigns are
geared to media coverage. Schedules are set, primaries are
87. MASS MEDIA AND AMERICAN PoLrTIcs, supra note 54, at 161; see also TELEVISION
AND HUMAN BEHAVIOR, supra note 65, at 349.

88. Id. at 161.
89. MAss MEDIA AND AMERICAN PoLmCs, supra note 54, at 169-70.

90. Id. at 174.
91. Id. at 180.
92. THE UNSEEING EYE, supra note 69, at 41.
93. MASS MEDIA AND AMERICAN POLmCS, supra note 54, at 179; see also Mass Communication and Voter Volatility, supra note 61, at 72.
94. Id. at 72; see also THE UNSEEING EYE, supra note 69, at 21.
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chosen, newsworthy events are arranged, and meaningless activities are created to provide attractive pictures.9" National
nominating conventions have been affected accordingly, from
selection of place to length of speeches and demonstrations.96
Convention managers try to keep delegates from making rambling speeches and try to avoid lengthy demonstrations of support so that candidates can make their appearances while the
television audience is at its peak.9"
6. Minor Partiesand Candidates Given Little Coverage
Minor parties having no chance to win an election are seldom newsworthy to television.98 Lack of coverage makes it difficult for them to become well known and win additional
popular support. Exceptionally newsworthy candidates like
George Wallace of the American Independent Party and Robert La Follette of the Progressive Party are notable exceptions
to this unintentional bias built into media coverage in favor of
established political forces.99
7. The IncreasingImportance of Money in Media
Campaigning
Paid television coverage is highly expensive. Current
charges range from $45,000 to $150,000 per 30 seconds on network TV (averaging $75,000) and up to $15,000 for individual TV
stations in major markets. 100 Thus money becomes even more
crucial. A side effect of the fairness doctrine is to lessen the
importance of money because the opponents on controversial
issues have a right to a broadcast forum even if they are unable
to pay.
8. Media Selection of CampaignIssues
The evidence clearly establishes the agenda-setting function
of mass media. One scientist noted that the media may not
totally succeed in telling us what to think, but they are "stunningly successful" in telling us what to think about. 10 1 Thus, to
95.
96.
97.
98.
99.

100.
101.

MASS MEDIA AND AMERICAN POITICS,supra note 54, at 163.

Id. at 163-64.
Id. at 164.
Id.
Id. at 169.
BROADCASTING CABLE YEARBOOK at A-2 (1981).
TELEVISION AND HUMAN BEHAVIOR, supra note

65, at 315.
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a considerable extent television is able to "structure our world
for us, to direct our attention toward some things and, by default, to direct it away from others." 102 When television emphasizes an event or issue, it influences the audience to see it as
important. Certain researchers have drawn attention to the
wide disparity between public policy concerns as determined
in national public opinion surveys and what journalists may
10 3
choose to emphasize either as questioners or reporters.
Others have researched how setting the agenda may alter the
election-for example, how the Vietnam War and Watergate
were downplayed by the media in the 1972 elections. 104 As
noted above, the three major networks are remarkably similar
in their selection and presentation of issues.
9. Media Influence on the Selection of Candidates
The media are crucial in candidate selection. The image
making and role assignments by the media normally begin
long before the actual election. But the full force of the media
05
as "kingmaker or destroyer of the dreams of would-be kings"'
is most often felt in the primaries, not only from the images
and impressions conveyed but also from the media prediction
of winners and losers on the basis of slender evidence.01 6 Almost a dozen candidates ran in the 1976 Democratic primaries;
yet Jimmy Carter received media coverage far above the other
candidates. 10 7 After the New Hampshire primary in which he
received 30% of the vote, NBC called Carter the "man to
beat."'1 8 Subsequently, Carter's defeat, for instance, in the
Massachusetts primary in March 1976 was labeled an exception by the media. His poor Gallup Poll ratings in early February 1976, which gave him only 5% of the national vote, were
ignored by the networks. The winner image was bestowed
upon Carter after less than 5% of the convention delegates had
been selected. Of course, "the winner image becomes a selffulfilling prophecy, because supporters and money flow to the
front-runner."'10 9
102. Id. at 319.
103. BISHOP, MEADOW, & JACKSON-BEECK, THE PRESIDENTIAL DEBATES 201 (1978).

104.
105.
106.
107.
108.
109.

THE UNSEEING EYE, supra note 69, at 76, 78, 84.
MASS MEDIA AND AMERICAN PoLITIcs, supra note 54, at 159.
Id. at 158.
Id. at 159.
Id.
Id.
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If the equal opportunity and fairness doctrines are repealed,
the power of the media in primaries would be heightened even
more. The networks and even individual stations could selectively emphasize or endorse particular candidates, while affording opponents no opportunity to respond.
The above comments should not lead to the conclusion that
media power is unlimited. Media communication is subject to
viewer perceptions; studies show that media coverage thus
tends to reinforce rather than convert voters. 1 0° Moreover, a
candidate canot be totally manufactured"'-voters are not
fools." 2 Nevertheless, there can be little doubt that network
coverage does alter some voting patterns in various groups and
such voting alteration
may be crucial, particularly in the case
3
of a close election."
Network influence over the political processes as shown by
the above is increasing, not diminishing; arguments that the
equal time and fairness doctrines should be repealed because
the increased number of TV stations reduce the influence of
the networks or individual stations are therefore unjustified.
B.

Do the Equal Time and Fairness Doctrines Violate Free Speech?

A second major argument favoring repeal is that the equal
time and fairness doctrines offend the right of free speech of
the broadcasters and are thus unconstitutional. Emphasis is
also placed on the fact that such doctrines do not apply to
newspapers and controls on broadcasters and are therefore selective and unfair." 4 These arguments ignore the philosophy,
purpose, and application of the doctrines as well as the specific
holdings of the Supreme Court.
A broadcaster seeks and is granted the free and exclusive
use of a limited and valuable part of the public domain. A
newspaper can be created and operated at the whim of its own110. Id. at 188.
111. THE PRESIDENTIAL DEBATES, supra note 103, at 198.
112. THE UNSEEING EYE, supra note 69, at 73, 111, 117.
113. MASS MEDIA AND AMERICAN POLITIcs, supra note 54, at 189; see also TELEVISION
AND HUMAN BEHAVIOR, supra note 65, at 363; THE PRESIDENTIAL DEBATES, supra note
103, at 191.
114. In Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974), the Supreme

Court held that a statute requiring a political candidate a right to equal newspaper
space to answer criticism was an unconstitutional violation of the First Amendment's
guarantee of a free press. The Court noted in Red Lion, supra note 18, that "differences in the characteristics of news media justify differences in the First Amendment
standards applied to them." Id. at 386.
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ers; a broadcasting station requires a government license. The
licensed broadcaster is thus regarded as a trustee, burdened
by enforceable obligations to serve the interests of viewers. In
Red Lion Broadcasting Co. v. FCC,"' Justice White, writing
for a unanimous Court 1 6 discussed the public trustee concept
as follows:
By the same token, as far as the First Amendment is concerned
those who are licensed stand no better than those to whom
licenses are refused. A license permits broadcasting, but the
licensee has no constitutional right to be the one who holds the
license or to monopolize a radio frequency to the exclusion of
his fellow citizens. There is nothing in the First Amendment
which prevents the Government from requiring a licensee to
share his frequency with others and to conduct himself as a
proxy or fiduciary with obligations to present those views and
voices which are representative of his community and which
117
would otherwise, by necessity, be barred from the airwaves.
There is a freedom of speech right of the listeners as well as
of the licensees. When government licenses a few to operate
stations and rejects licenses to many others, it has the obligation to protect the free speech of the viewers. The Supreme
Court recognized this obligation in Red Lion and labeled the
right of the viewers as "paramount":
Because of the scarcity of radio frequencies, the Government
is permitted to put restraints on licensees in favor of others
whose views should be expressed on this unique medium. But
the people as a whole retain their interest in free'speech by
radio and their collective right to have the medium function
consistently with the ends and purposes of the First Amendment. It is the right of the viewers and listeners, not the right
of the broadcasters, which is paramount. 118
These doctrines do not enable any form of censorship by the
FCC, rather, they merely require access of candidates to
broadcasting and a reasonably balanced presentation on the
crucial issues of our time. 119 To put it another way, the broadcast licensee is an agent or fiduciary for the entire community
of listeners and viewers and cannot unreasonably exclude
their views.
115.
116.
117.
118.
119.

Red Lion, supra note 18.
Justice Douglas did not participate.
Red Lion, supra note 18, at 389.
Id. at 390.
Id. at 390-91.
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The purpose of the First Amendment is to assure the free
flow of ideas' 2 °--the equal time and fairness doctrines are consistent with that purpose. They do not repress speech, but
rather encourage balanced dialogue and the free flow of ideas.
The White opinion in Red Lion described the underlying purpose as follows:
It is the purpose of the First Amendment to preserve an uninhibited marketplace of ideas in which the truth will ultimately
prevail, rather than to countenance monopolization of that
market, whether
it be by the government itself or a private
121
licensee.

The licensee can say whatever he pleases; but if he presents
only one side of an issue, he must provide opportunity for the
other side to be heard.
In Red Lion the Supreme Court rejected the broadcasters'
arguments that the increase in the availability of broadcast frequencies, compared to the declining number of daily newspapers, no longer justified FCC regulation and control. Justice
White wrote: "Scarcity is not entirely a thing of the past. Advances in technology ... have lent to more efficient utilization
of the frequency spectrum, but uses of that spectrum have also
grown apace.' 2 2 As long as "it was essential for the Government to tell some applicants that they could not broadcast because there was room for only a few,'1 23 the FCC had a
responsibility to ensure fairness:
Where there are substantially more individuals who want to
broadcast than there are frequencies to allocate, it is idle to
posit an unabridgeable First Amendment right to broadcast
comparable
to the right of every individual to speak, write, or
24
publish.

The Court thus upheld the constitutionality and validity of
the fairness doctrine, holding that it "enhance [s] rather than
abridge [s] the freedoms of speech and press protected by the
120. Censorship is specifically proscribed in the regulation scheme by section 326 of
the Communications Act of 1934:
Nothing in this chapter shall be understood or construed to give the Commission the power of censorship over the radio communications or signals
transmitted by any radio station, and no regulation or condition shall be
promulgated or fixed by the Commission which shall interfere with the right of
free speech by means of radio communication.
121. Red Lion, supra note 18, at 390, see Associated Press v. United States, 326 U.S. 1

(1945).
122. Red Lion, supra note 18, at 396-97.
123. Id. at 388.

124. Id.
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C. Do the Equal Time and Fairness Doctrines Result in Less
Broadcast Coverage of the Political Process?
Network representatives have long argued that the doctrines
have backfired by requiring "equal time to the most trivial and
irresponsible candidates" and thus causing the networks to
deny time "to the busy and distinguished men and women seriously aspiring to serve their nation .
, 2I The suggestion
is that if broadcast licensees are free to cover campaigns without the equal time obligations they will voluntarily provide
more free time and more adequate overall coverage. In 1960,
section 315 was suspended during the presidential campaign
and more free time was provided the major candidates by the
networks than was made available in either 1956 or 1964.127
However, minority parties were harmed by the suspension; as
a group minority parties received less than one-sixth the free
time devoted to Republicans and Democrats. 2 8
In evaluating this argument, it is important to assess the
competing policy interests which underlie these doctrines:
1. Historically, as well as currently, a primary consideration
is to prevent concentration of power over the political
processes. Repealing section 315 and the fairness doctrine
would shift substantial power to the broadcast networks in violation of this concern.
2. On the other hand, it is crucial to the democratic process
that the public be informed about candidates and issues to enable intelligent voting. If the equal time doctrine has a deterrent effect on licensees, and if it is easier to deny all candidate
requests for time rather than worry about troublesome situations under the equal opportunities law, the law is self defeating. It must be noted that the law as presently constituted
does not make the public's right to know an unlimited objective. Broadcasters are not required to provide airing of candi125. Id. at 375. See also CBS v. Democratic National Committee, 412 U.S. 94 (1973);
FCC v. WNCN Listener's Guild and Citizens Communication Center, 101 S. Ct. 1266

(1981).
126. CBS President Frank Stanton before the Subcommittee on Communications,
House Interstate and Foreign Commerce Committee, March 4, 1963. See MACNEL,
THE PEOPLE MACHINE:

THE INFLUENCE OF TELEVISION ON AMERICAN

(1968).
127. THE PEOPLE MACHINE, supra note 124, at 285-6.
128. DUNN,FINANCING PRESIDENTIAL CAMPAIGNS 96 (1972).
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dates or issues no matter how vital.1 29 Only when the licensee
decides to provide time to one candidate or proponent of an
issue do these provisions become effective. 3 ° Moreover, the
broadcaster may charge for its time; the law just provides for
equal charges to the opponent. If the opponent cannot pay,
there is no contrary information presented by reason of the
equal time doctrine.
3. If the doctrines are repealed, the rights of minority
groups, including minority parties, will not be protected.
Broadcasters may then choose to ignore any presentation of
minority views. 13 1 Yet minority groups and parties have performed a vital function in American political history in raising
issues, such as child labor, social insurance, progressive income taxation, women's suffrage and busing.'3 2 To deny minority party access to broadcasting is to deny an essential
ingredient of democracy: the rights of proponents of new ideas
to freely compete with the status quo in the marketplace of
ideas.
The present system is weighted against the interests of minority parties. Such parties normally do not have primaries
and thus lack media coverage afforded the Democratic and Republican primaries. The 1959 amendments to section 315 which
exempt bona fide newscasts, news interviews, news documentaries and on-the-spot coverage of bona fide news events
favor incumbents and the major parties who are already in the
news.'3 3 Minor party candidates have been denied equal time
with debates between the major-party presidential candidates,
as the latter have been classified as bona fide news events.3
Moreover the equal time doctrine may only authorize the mi129. They are subject, however, to the reasonable access provision of Section
312(a) (7) of the Act which provides: "The Commission may revoke any station license
or construction permit-(7) for willful or repeated failure to allow reasonable access
to or to permit purchase of reasonable amounts of time for the use of a broadcasting
station by a legally qualified candidate for Federal elective office on behalf of his
candidacy."
130. 47 U.S.C. § 315 (1976).
131. For an excellent historical discussion of the treatment of minority parties by
broadcasters see Note, Keeping Third PartiesMinor: PoliticalPartyAccess to Broadcasting, 12 IND. L REV. 713 (1979).
132. Id. at 716.
133. Freeman & Edelstein, Political Campaigningand the Airways, 1 PEPPERDINE
L. REV. 178, 182 (1974).
134. THE PEOPLE MACHINE, supra note 124, at 285-6.
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nor party to "buy" time at equal rates. Lacking a substantial
campaign chest, this right may be of little benefit.
Notwithstanding the limitations of the present system, the
repeal of present law would even more drastically impair the
effective communication of minority party views.
In view of these competing policy factors, it is the authors'
conclusion that section 315 and the fairness doctrine should
not be repealed, but rather should be modified to permit licensees to grant less time to minor candidates than to major candidates. This approach has been labeled a "proportional time
law."
For example, a proportional time law might characterize parties and their candidates as major, minor, and new.135 Major
parties could be defined as those which received 25% of the
vote in the previous election, minor parties as those which received 5% to 25% of the vote in the prior election, and new parties are those which received under 5% in the previous election
or which did not exist at the time of the earlier election. 136 A
new party candidate might improve his classification by
presenting petitions with a requisite percentage of the voters
or by presenting evidence of qualified public opinion polls
showing the candidate to be preferred by 5% of the voters together with, in presidential elections, being qualified on the
ballot in at least ten states. Moreover, to eliminate fringe persons, even the new party candidate should meet certain re'
quirements to be a "legally qualified candidate."137
Any such classification would impose substantial burdens on
minor or new party candidates. Many minority parties are new
and thus could not qualify based on the vote in the previous
election. Obtaining petitions with signatures is time consuming and costly. The use of "qualified" public opinion polls
poses substantial problems of definition and enforcement. Yet,
such classifications with the resulting burdens are certainly
preferable to the repeal of all minority rights under equal time
and fairness doctrines.
After classification, a proportional time law might function as
follows:
135. See by way of analogy the classifications under the Federal Campaign Reform
Act (IRC § 9002) 26 U.S.C. § 9002 (1976).
136. These classifications were upheld constitutionally (albeit under somewhat different considerations) in Buckley v. Valeo, 424 U.S. 1 (1976).
137. See note 34, supra, for a definition of a "legally qualified candidate."
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1. If a broadcaster gave one hour of free or paid time to a
major party candidate, he would be obligated to offer the same
amount of time on equal terms to every other major party candidate, one half this amount of time to every minor party candidate, and a smaller amount of time to each new candidate.
2. If a broadcaster first gives one-half hour free or paid time
to a minor party candidate, he must give the same amount of
time on equal terms to other minor and major party candidates
and a smaller amount of time to each new candidate.
3. If the licensee first gives free or paid time to any new candidate, there would be no equal opportunity requirements applicable to the opponents.
It may also be desirable to allocate more time to minor or
new candidates in the early stages of a campaign. Such exposure may enable them to obtain petition signatures or public
opinion poll ratings which improve their classification and increase their amount of allocated time in the later stages.
Obviously, any such classifications, definitions, and allocations of time would be determined after extensive hearings
and legislative process. But some type of proportional time
proposal would best balance the public's right to be informed
and the rights of minorities with the realities of presenting realistic options to the voters. l 8

V
Conclusion
Those who urge repeal of the equal time and fairness doctrines argue that they are no longer necessary because the increased number of broadcast stations assures that the public
will receive fair and balanced political information. They assert that the doctrines offend the right of free speech of the
broadcasters, and that they result in the broadcasters devoting
less time to the discussion of public affairs.
Such contentions ignore the current realities of political
broadcasting-although there are more broadcasting stations
than in the past, the three major networks still command the
largest audience, dominate in the coverage of news and public
138. This proposal is not by necessity related to any plan for government financing
of "Voters' Time," by direct payment or indirect tax subsidies. It avoids ordering the
networks to provide free time which raises serious questions of due process. See Geller, PoliticalBroadcasts-A Few Short Steps Forward,20 CATH. U.L REv. 449 (1971).
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affairs, and are similar in their selection and presentation of
political news.
The Supreme Court has recognized that the First Amendment right of free speech extends to viewers as well as to
broadcasters. The repeal of these doctrines would enable
broadcasters to present one-sided and distorted views of candidates and issues and leave the public no assurance of a
balanced flow of ideas. In view of these factors, the doctrines
should not be repealed but rather modified to permit broadcasters to grant less time to minor candidates. Such a proportional time law would enable broadcasters to concentrate
coverage on. the major candidates but still protect the right of
the public to a broad marketplace of opinion, and ensure the
political pluralism that is vital to the American democratic
process.

